September 2009

talking points for HR 3454
 The Medicare Hospice Reform and Savings Act of 2009
THE PROBLEM:
· Hospice care was first reimbursed by Medicare under a 1982 law, in practice limited to cancer patients.  Under the law a cap on the amount of fees Medicare would pay for hospice care was established, and since the lifespan of terminally-ill cancer patients was predictable, the cap did not present a problem for hospice providers. 

· The growing crisis in hospice care began after 1998 when Congress and CMS decided to expand coverage to include non-cancer patients.  Congress and CMS knew that use of hospice care significantly reduced Medicare costs, according to one study by $2,300 per patient, and they knew that 75 percent of Medicare beneficiaries died of non-cancer causes. 
· CMS, however, did not adjust the cap or change the hospice reimbursement formula, even though treating non-cancer patients made length of stay and cost of care far less predictable. 

· Hospices took in increasing numbers of non-cancer patients and soon began exceeding the cap. CMS demanded that hospices pay back fees two years after the fact, some in the hundreds of thousands of dollars, some in the millions.  Hospices with business arrangements with hospitals, including big chain hospice corporations, have a much higher percentage of very “short-stay” patients, and are less likely to exceed the cap. 

· For the year 2006 alone, 400 hospices across the country are facing financial penalties totaling $300 million, an average of $750,000.  The number of hospices and the amount of the penalties have been growing by 50 percent every year.  Most of these hospices serve rural, minority and financially disadvantaged people in the South and Southwest.  Over 30 percent of independent hospices in the Sunbelt and over 50 percent in AL, MS and OK face cap repayment demands.
· Today, minority hospice access is 23 percent below whites, and non-cancer patients’ access is 50 percent below cancer patients.  Minority non-cancer patients’ access declined in 2007 for the first time in AL, AZ, CA, MS, NM, NC, OK, OR and UT. 

· The courts have ruled twice that the regulation HHS uses to calculate the cap is invalid. More cases are pending.  In the last decision in late August, a Federal Court in California set aside the regulation, set aside the hospice’s 2006 payment demand, and awarded costs.
THE SOLUTION:

· The immediate solution is H.R. 3454.  It would save the Medicare program as much as $1-2.5 billion annually and as much as $10-20 billion over ten years.  It would improve patient access.  It would improve payment accuracy, reform the cap system and reduce financial risk for hundreds of hospice providers, thereby preserving quality care for thousands of terminally-ill patients. 
· The four components of HR 3454 would:
1. Establish national, evidence-based standards to determine patient eligibility for hospice that will (a) increase hospice access from 41 to 60 percent over the next three years, saving $1 billion annually; (b) improve eligibility decisions, decreasing the length of stay for patients with the longest stays, saving another $1 billion annually and (c) extend treatment for patients whose stays are too short, saving $500 million annually.
2. Replace the retrospective cap with a new cap that would reduce payments by 10 percent for lengths of stay over 180 days, and provide relief to hospices that received 2006-2009 demands by reducing such demands to levels that would not create severe financial hardship.  By avoiding a system where CMS pays out fees and later demands them back, and net of the one-time cost of relief, CMS could save $100 million annually.
3. Adjust hospice reimbursement policy to increase fees for the higher-cost first and last five days of care by 20 percent, paid for by further reducing fees for lengths of stay in excess of 180 days by an additional 2.5 percent.

4. Repeal CMS’ arbitrary 4 percent budget cuts in hospice care called the Budget Neutrality Adjustment Factor (BNAF), and replace that lost revenue with portions of the increased revenues realized in Section 1 of the bill.
