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Form of Hospice Appeal Letter to PRRB Regarding Hospice Cap Regulation and Demand Letters

Attached is a form letter that hospices might use to start their appeal to the PRRB regarding the hospice cap regulation.  (A slightly different form is required if from counsel for the hospice.)
· Please take care to fill in all blanks in the letter carefully and place on your letterhead.  

· Please note that you will need to attach a copy of the cap demand letter to this letter and also include as an attachment a copy of the Haven Hospice decision
· FedEx the completed letter and attachments to the PRRB as soon as possible, to get it in as soon as possible and to confirm their receipt.
· Please watch all correspondence from the PRRB, including deadlines, carefully.
· If you have any questions, please contact Brian Daucher at (714) 424-2843 or bdaucher@sheppardmullin.com
PLACE ON HOSPICE LETTERHEAD

September __, 2009
VIA FEDERAL EXPRESS
	Provider Reimbursement Review Board

Division of Jurisdiction and Case Management

2520 Lord Baltimore Drive

Suite L

Baltimore, MD 21244-2670
	


Re:
__________ (name of hospice entity); Provider No.: 46-1535

FYE: 10/31/200__ (identify year ending date)
Hospice Cap Repayment Demand Appeal
To Whom It May Concern:

Pursuant to 42 C.F.R. 418.311 and 405.1841, 42 U.S.C. § 1395oo(f), ___________ ("Hospice"), a hospice program under Medicare, hereby appeals the notice of aggregate hospice cap amount dated __________ covering the period November 1, 200_ through October 31, 200_, FY 0_ ("Cap Demand") attached hereto as Exhibit 1.  Hospice's intermediary is _________ (the "Intermediary").

Specifically, Hospice hereby appeals the Cap Demand on the grounds that the regulation used, 42 C.F.R. 418.309(b), by the Intermediary to calculate the Cap Demand is inconsistent with the statutory mandate, codified at 42 U.S.C. § 1395f(i)(2), to make a proportional allocation of each patient's cap allowance across years of service.  The reimbursement impact and the amount in controversy for this appeal is $506,014.73 (see Exhibit 1).

On February 13, 2008, in U.S. District Court in the Northern District of Oklahoma, Judge Gregory K Frizell, on the same issue, found that this regulation (at 42 C.F.R. § 418.309(b)) is inconsistent with the hospice statute (at 42 U.S.C. § 1395f(i)(2)), and hence invalid.  Sojourn Care., Inc. v. Leavitt, Case No. 07-CV-375-GKF-PJC (N.D. OK).  
On July 13, 2009, in U.S. District Court in the Central District of California, Judge George Wu, also found the regulation invalid on the same grounds.  Los Angeles Haven Hospice, Inc. v. Sebelius, Case No. 08-CV-4469-GW (C.D. Cal.).  
On August 20, 2009, Judge Wu entered judgment in the Haven Hospice case holding the regulation in question invalid and setting it aside along with the FY 2006 repayment demand to Haven Hospice (copy attached as Exhibit 2).
If you have any questions, please let us know.
	
	
Regards,


NAME OF OFFICER SUBMITTING


	
	


W02-WEST:NA6\402218776.1
Enclosures: Exhibits 1-2
cc:
FISCAL INTERMEDIARY NAME/ADDRESS


